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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

In the Matter of Application Serial No. 85/577,551 
For the Mark: BETTER ON TOP!   

Rich Products Corporation,             ) 
      ) 
  Opposer,   ) Opposition No. 91206921 
      ) 
 v.     ) 
      ) 
VegiPro Brands, LLC DBA Exposure SMI, ) 
      ) 
  Applicant.   ) 
      ) 
                                                                        ) 

OPPOSER’S SUPPLEMENTAL ACR TRIAL BRIEF 

Opposer, Rich Products Corporation (“RPC” or “Opposer”), submits a Supplemental 

Brief for purposes of Accelerated Case Resolution (“ACR”) trial and decision as authorized by 

the Parties’ stipulation to proceed under the Board’s ACR procedure.  See Doc. No. 27, ¶ 2.

Opposer’s Supplemental Brief is accompanied by testimony in the form of the declarations of 

Jeff Malchoff and Diane M. Jacquinot, which are being filed concurrently with this brief.1

I. INTRODUCTION

On September 11, 2012, RPC filed a Notice of Opposition to the intent-to-use application 

(U.S. Serial No. 85/577,551) of VegiPro Brands, LLC (“VegiPro” or “Applicant”).  VegiPro 

seeks to register the mark BETTER ON TOP! in a standard character form for “whipped 

1 Ms. Jacquinot previously submitted a declaration with the summary judgment briefing filed in this matter.  See 
Doc. No. 16.  That declaration included copies of the pleaded registration certificates and, when cited to here, 
includes a reference to “Doc. No. 16.” 
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topping” in International Class 29.  VegiPro has admitted that the BETTER ON TOP! mark has 

not been used in commerce to date.  See Doc. No. 18 at p. 15. 

The uncontroverted evidence of record shows that RPC is the owner and registrant of a 

series of “ON TOP” marks for legally identical goods—i.e., “non-dairy whipped topping”—in 

International Class 29.See, e.g., Malchoff  Decl. at ¶¶ 3, 4; Frank Decl. at ¶ 3 (Doc. No. 16); 

Jacquinot Decl., Ex. A (Doc. No. 16).2  RPC has used the ON TOP Marks in connection with 

whipped toppings since 1986 and, accordingly, has priority of use and registration of the ON 

TOP Marks.SeeMalchoff  Decl. at ¶  4; Frank Decl. at ¶ 4 (Doc. No. 16). 

RPC thereafter filed a motion for summary judgment seeking a ruling that there is a 

likelihood of confusion between the ON TOP Marks used and registered by RPC in connection 

with “non-dairy whipped topping” and the BETTER ON TOP! mark for use on “whipped 

topping.”

 On June 8, 2015, the Board issued an Order denying RPC’s motion for summary 

judgment (“Order on SJ”).  SeeDoc. No. 20.  In the Order on SJ, the Board found that a genuine 

dispute of material fact exists as to at least two DuPont factors: 

[W]hether Opposer’s pleaded marks and Applicant’s involved 
marks are similar in sound and appearance and whether the marks 
convey a similar meaning and/or commercial impression . . . [and] 
the strength of Opposer’s pleaded marks. 

Doc. No. 20 at p. 5. 

In the Order on SJ, the Board invited the parties to stipulate to resolution of the 

proceeding by means of the Board’s ACR procedure.  See Id.  The parties thereafter filed a joint 

stipulation to proceed under the Board’s ACR procedure.  SeeDoc. No. 27. 

2 The ON TOP marks and registrations pleaded in the Notice of Opposition are referred to herein as the “ON TOP 
Marks.” 
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II. RPC IS ENTITLED TO JUDGMENT IN ITS FAVOR ON THIS 
OPPOSITION

As set forth in paragraph one of the parties’ stipulation to proceed under the Board’s 

ACR procedure, the Board may use its ACR procedure to resolve this proceeding based on 

RPC’s motion for summary judgment (Doc. No. 16) and reply brief (Doc. No. 19) and all 

declarations and evidence submitted with those filings.  The stipulation also allows RPC to 

submit a supplemental brief (and reply brief) and supplemental testimony by declarations 

(including exhibits).SeeDoc. No. 27 at ¶ 2.

RPC’s supplemental submission of evidence goes primarily to two of the DuPont

factors—similarity of the marks and strength of RPC’s pleaded ON TOP Marks.See In re E.I. 

DuPont DeNemours & Co., 476 F.2d, 1357, 177 U.S.P.Q. 563, 567 (C.C.P.A. 1973).  This new 

evidence—coupled with the evidence and argument previously submitted by RPC in this matter 

as a part of its summary judgment briefing—necessitate judgment in RPC’s favor in this 

proceeding. 

A. Consumers Encountering the Mark BETTER ON TOP! in the 
Marketplace on a Whipped Topping Would be Predisposed to 
Believe it is an Improved Version of RPC’s ON TOP Whipped 
Topping 

As an initial proposition, according to the Federal Circuit, “when marks would appear on 

virtually identical goods or services, the degree of similarity necessary to support a conclusion of 

likely confusion declines.”Century 21 Real Estate Corp. v. Century Life of America, 970 F.2d 

874, 23 U.S.P.Q. 2d 1698, 1700 (Fed. Cir. 1992); Ava Enterprises, Inc. v. Audio Boss USA, Inc.,

77 U.S.P.Q. 2d 1783, 1784 (T.T.A.B. 2006).  There is no question here that VegiPro’s goods are 

legally identical to those set out in the ON TOP registrations as both are for whipped topping.

Accordingly, the degree of similarity needed to prove likelihood of confusion diminishes. 
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The mark in RPC’s U.S. Reg. No. 1,882,377 (the “ ‘377 Registration”) is ON TOP in 

standard character form.  To state the obvious and as argued in detail by RPC in its summary 

judgment briefing, Applicant’s BETTER ON TOP! is similar to ON TOP in that it incorporates 

the entirety of RPC’s ‘377 Registration, differing only by the addition of a laudatory term in the 

front and an exclamation point at the end.See In re Jump Designs, LLC, 80 USPQ2d 1370, 1375 

(TTAB 2006) ("The general rule is that a subsequent user may not appropriate the entire marks 

of another and avoid a likelihood of confusion by adding descriptive or subordinant matter 

thereto."); In re Rexel Inc., 223 USPQ 830 (TTAB 1984) (LITTLE GOLIATH for a stapler held 

to be confusingly similar to GOLIATH for pencils). 

Because both marks are presented in typed or standard character form, each could be 

used in any typeface, color, or size, including the same stylization actually used or intended to be 

used by the other party.See Citigroup Inc. v. Capital City Bank Group Inc., 637 F.3d 1344, 98 

U.S.P.Q. 2d 1253, 1259 (Fed. Cir. 2011).  Accordingly, VegiPro’s BETTER ON TOP! mark 

could be used in an identical typeface, size, and color as that used by RPC since 1986 for its ON 

TOP Marks.See Frank Decl. at Ex. A (Doc. No. 16). 

Consumers are conditioned to encounter laudatory terms like “Better,” “Best,” 

“Improved,” “New,” “New and Improved,” “Plus,” etc. in the marketplace on packaging and 

advertising associated with a known brand.  For example, RPC has submitted evidence showing 

that third parties register laudatory forms of their registered trademarks.  See, e.g., Jacquinot

Decl. at ¶ 3, Ex. B (showing U.S. registrations for SCHLOTZSKY’S BETTER, STAPLES 

BETTER, BEST WESTERN PLUS, BEST WESTERN PREMIER, GIGGLE BETTER 

BASICS, DIRECTTV PLUS, FARR BETTER, BEAR’S BEST, KATZ THE BEST, BLIMPIE 

BEST).
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Moreover, the marketplace is rife with product packaging and advertising touting words 

like “better,” “improved,” “better tasting,” “new,” and “new and improved” to connote a 

reformulated or reworked version of a product.  See Jacquinot Decl. at ¶ 4, Ex. C (evidencing 

use of laudatory terms “new,” “better,” “new and improved” to promote numerous products like 

chicken, cigarettes, sausage, cereals, crackers, vegetable spray, etc.).  Notably, the laudatory 

terms on the packaging or advertising are generally highlighted by a contrasting font and color 

and, in many instances, include an exclamation mark to signal to a consumer that the new 

version of the product is better than the old version.  This is a common method of promoting a 

reworked product and is well-known to consumers.   

The mark BETTER ON TOP! would wrongfully convey to a consumer the commercial 

impression that the identical VegiPro whipped topping product is an improved, reformulated 

version of ON TOP.  This proposition is particularly true given Applicant’s claims that its 

proposed product will in fact be “better”—at least with regard to its ingredients—as it will be 

vegan, organic, and will not contain GMOs.SeeDoc. No. 18 at p. 1 (“Opposer’s whipped 

topping is not truly a dairy free/vegan whipped topping and it contains genetically modified 

ingredients (GMOs).”)   Notably, in the food industry, there has been a growing trend to remove 

GMOs from known food products in an effort to sell to the health-conscious consumer.  See, e.g., 

Jacquinot Decl. at ¶ 5, Ex. D.  A consumer would thus be predisposed to believe that BETTER 

ON TOP! for an organic, vegan whipped topping is a reformulated version of RPC’s ON TOP 

whipped topping marketed toward the vegan consumer.  This DuPont factor favors RPC.

B. REDACTED
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REDACTED
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  Likewise, various publications on the 

internet regarding RPC include ON TOP as a significant brand and product development.See

REDACTED
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Jacquinot Decl. at ¶ 2, Ex. A (containing articles on the internet describing RPC and its product 

line and brands, including the ON TOP whipped topping).

The evidence unequivocally establishes that the ON TOP Marks are strong marks in the 

whipped topping market segment and, accordingly, must be given a wide scope of protection.  

See Toro Co. v. ToroHead Inc., 61 U.S.P.Q. 2d 1164, 1170 (T.T.A.B. 2011) (“[F]ame for 

likelihood of confusion purposes and fame for dilution purposes are not necessarily the same.  A 

mark may have acquired sufficient public recognition and renown to demonstrate that it is a 

strong mark for likelihood of confusion purposes without meeting the stringent requirements to 

establish that it is a famous mark for dilution purposes.”).  See also Kenner Parker Toys Inc. v. 

Rose Art Indus., Inc., 963 F.2d 350, 22 U.S.P.Q.2d 1453, 1456 (Fed. Cir. 1992) (“A strong mark 

. . . casts a long shadow which competitors must avoid.”); L’Oreal S.A. v. Marcon, 102 

U.S.P.Q.2d 1434, 1437 (T.T.A.B. 2012) (“[E]xtreme deference [is] accorded to a famous mark in 

terms of the wide latitude of legal protection it receives . . . .”). “As a mark’s fame increases, the 

[Lanham] Act’s tolerance for similarities in competing marks falls.” Kenner Parker Toys, 22 

U.S.P.Q.2d at 1456.

Substantial evidence supports a finding that ON TOP has enjoyed “at least a high degree 

of recognition” that has rendered the mark “distinctive and strong and entitled to a broad level of 

protection.” See, e.g., Midwestern Pet Foods Inc. v. Societe des Produits Nestle S.A., 685 F.3d 

1046, U.S.P.Q. 2d 1435, 1440 (Fed. Cir. 2012); Palm Bay Imps., Inc. v. Vueve Clicquot 

Ponsardin Maison Fondee En 1772, 396 F.3d 1369, 73 U.S.P.Q. 2d 1689, 1694 (Fed. Cir. 2005) 

(likelihood of confusion fame varies along a spectrum from very strong to very weak).  

Accordingly, VegiPro should be precluded from registering a laudatory variation of the ON TOP 

mark for an identical whipped topping product. 
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C. The Relevant DuPont Factors Unquestionably Favor RPC 

In its prior submissions to the Board, VegiPro conceded that it has not used the BETTER 

ON TOP! mark in commerce.  See Doc. No. 18 at p. 15.  However, VegiPro sought to offer 

evidence regarding the proposed nature of its product as well as its projected trade channels and 

consumers.  The law is well-stated that this evidence is not relevant: 

The authority is  legion that the question of registrability of an 
applicant’s mark must be decided on the basis of the identification 
of goods set forth in the application regardless of what the record 
may reveal as to the particular nature of an applicant’s goods, the 
particular channels of trade or the class of purchasers to which 
sales of the goods are directed. 

Octocom Sys., Inc. v. Houston Computers Services, Inc., 918 F.2d 937, 16 U.S.P.Q. 2d 1783, 

1787 (Fed. Cir. 1990). 

Opposer submits that the similarity of the marks, similarity of the goods, and the strength 

of the ON TOP Marks’ DuPont factors are dispositive in this case and necessitate judgment in 

Opposer’s favor.3  Moreover, to the extent Opposer seeks to submit additional evidence 

regarding the proposed nature of its goods, trade channels, and/or purchasers, such evidence is 

irrelevant.  The goods recited in U.S. Serial No. 85/577,551 are not limited to any particular type 

of whipped topping, trade channel, or purchaser. 

III. CONCLUSION 

For the foregoing reasons, RPC respectfully requests that the Board sustain the 

Opposition and refuse registration of U.S. Serial No. 85/577,551. 

3 Moreover, Applicant’s evidence regarding the number and nature of similar marks in use is not probative as none 
of the cited registrations subsumes the entirety of Opposer’s ON TOP mark between a laudatory term and a 
punctuation mark.  Nor do any include the words “on top” as a part of the mark. 
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Dated:  September 29, 2015    Respectfully submitted, 

       FAY SHARPE LLP 

       
       /s/ Jude A. Fry                     
       Brian E. Turung 

Sandra M. Koenig 
Jude A. Fry      

       The Halle Building, 5th Floor  
       1228 Euclid Avenue 
       Cleveland, Ohio  44115 

Phone: (216) 363-9000 
       Fax:  (216) 363-9001 
       E-mail:  bturung@faysharpe.com 

                 skoenig@faysharpe.com   
    jfry@faysharpe.com                                                  

       Attorneys for Opposer  
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CERTIFICATE OF SERVICE 

 I hereby certify that on September 29, 2015, the foregoing OPPOSER’S
SUPPLEMENTAL ACR TRIAL BRIEF  was filed electronically.  Notice of this filing was 
served by electronic mail on the following attorney for Applicant: 

Bruno W. Tarabichi 
btarabichi@owenstarabichi.com
Owens Tarabichi LLP 
111 N. Market St., Suite 730
San Jose, CA 95113 

        
       /s/ Jude A. Fry                       
       Jude A. Fry 
       Attorney for Opposer 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
In the Matter of Application Serial No. 85/577,551 
For the Mark: BETTER ON TOP!   
 
 
Rich Products Corporation,             ) 
       ) 
  Opposer,    ) Opposition No. 91206921 
       ) 
 v.      ) 
       ) 
VegiPro Brands, LLC DBA Exposure SMI, ) 
       ) 
  Applicant.    ) 
       ) 
                                                                           ) 
 
 

DECLARATION OF DIANE M. JACQUI NOT IN SUPPORT OF OPPOSER’S 
SUPPLEMENTAL ACR TRIAL BRIEF 

 I, Diane M. Jacquinot,  declare and state as follows: 

1. I am a paralegal with the firm of Fay Sharpe LLP, attorneys for the 

Opposer Rich Products Corporation (“RPC”) and, as such, I am fully familiar with the 

facts and circumstances of this matter.  I make this Declaration to authenticate materials 

that will be used in Opposer’s Supplemental ACR Trial Brief. 

2. Attached to this declaration collectively as Exhibit A are true and accurate 

copies of articles that mention RPC’s ON TOP® product that I gathered from the 

Internet. 

 America’s Largest Private Companies, Forbes, retrieved from the Internet 

at www.forbes.com/lists/2009/21/private-companies-09_Rich-

Products_WOW5.html (A001); 
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 Rich Products Relaunches Cinnamon On Top Whipped Topping, Food 

Processing, retrieved from the Internet at 

www.foodprocessing.com/vendors/products/2009/357/ (A002-A003); 

 Rich Products Corporation, Plunkett Research, Ltd., retrieved from the 

Internet at www.plunkettresearch.com (A004); 

 #164 America’s Largest Private Companies, retrieved from the Internet at 

www.companieshistory.com/rich-products-presentation-video/ (A005-

A009); 

 Rich’’s On Top® Made with Cream, Nation’s Restaurant News, retrieved 

from the internet at www.nrn.com/product-watch/rich-s-top-made-cream 

(A010); 

 Rich’s On Top Whipped Topping, Convenience Store News, retrieved 

from the Internet at www.csnews.com/product-categories/new-products-

and-promotions/rick%E2%80% (A011-A012); and 

 Setting New Foodservice Standards with Rich Products, Creative Realities 

Inc., retrieved from the Internet at www.creativerealities.com/richs-

packaging-innovation/ (A013). 

3. Attached to this declaration as Exhibit B is a true and accurate copy of a 

summary that I prepared showing examples of registered trademarks that were also 

registered with a laudatory descriptor to their primary mark to show a new, better or 

improved version (B001).  Also attached are registration certificates issued by the 

United States Patent and Trademark Office for each of the registrations listed (B002-

B050). 
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4. Attached to this declaration collectively as Exhibit C are documents that 

show products that had a new, better or improved version marketed on the Internet 

(C001-C013). 

5. Attached to this declaration collectively as Exhibit D are documents that I 

gathered from the Internet that show companies are removing genetically modified 

organisms (“GMO’s”) from their product ingredients. 

 Watson, E., Post Unveils Non-GMO Verified Grape Nuts as General Mills 

Says Goodbye to GMOs in Original Cheerios, retrieved from the Internet 

at www.foodnavigator-usa.com/Manufacturers/Post-unveils-non-verified-

Grape-Nuts-as-Gen-Mills-says-goodbye-to-GMOs-in-Original-Cheerios 

(D001-D003); 

 Chow, L., Hershey’s Most Popular Chocolates Will Go GMO-Free by end 

of the Year, retrieved from the Internet at 

www.ecowatch.com/015/hersheys-chocolate-go-gmo-free/ (D004); 

 Roseboro, K., Ben & Jerry’s Switching to Non-GMO Ingredients, retrieved 

from the Internet at www.organicconnectmag.com/project/ben-jerrys-is-

switching-to-non-gmo-ingredients/ (D005-D006); 

 Strom, S., Similac Advance Infant Formula to Be Offered G.M.O.-Free, 

New York Times, retrieved from the Internet at 

www.nytimes.com/2015/05/26/business/similac-advance-infant-formula-to-

be-offered-gmo-free,html?_r=0 (D007-D009); 

 Shanker, D., Taco Bell and Pizza Hut are Removing Artificial Ingredients 

From Many Menu Items, retrieved from the Internet at 
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www.qz.com/412517/taco-bell-and-pizza-hut-are-removing-artificial-

ingredients-from-many-menu-items/ (D010-D012); and 

 Warga, C., Chipotle Completes Plan to Remove GMOs From Its Menu, 

Bloomberg, retrieved from the Internet at 

www.bloomberg.com/news/articles/2015-04-27/chipolte-completes-plan-

to-remove-gmos-from-all-its-ingredients (D013-D015). 

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct and that this declaration was executed on 

September 29, 2015.  

_______________________________ 
Diane M. Jacquinot 
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Mark Reg. No.(s) With Laudatory Addition Reg. No.  
SCHLOTZSKY’S 
SCHLOTZSKY’S 
SCHLOTZSKY’S 
SCHLOTZSKY’S 
SCHLOTZSKY’S 
SCHLOTZSKY’S 
SCHLOTZSKY’S 
SCHLOTZSKY’S 
SCHLOTZSKY’S 

1150687
1252537
1337033
1775366
3059809
3182401
4000735
3980366
3879948

SCHLOTZSKY’S BETTER 4087842 

STAPLES 
STAPLES 
STAPLES 

1459182
1438390
1512125

STAPLES BETTER 3891935 

BEST WESTERN 
BEST WESTERN 
BEST WESTERN 

3981580
3981584
3981583

BEST WESTERN PLUS 
BEST WESTERN PLUS 
BEST WESTERN PLUS 
BEST WESTERN PLUS 
BEST WESTERN PLUS 
BEST WESTERN PREMIER 
BEST WESTERN PREMIER 
BEST WESTERN PREMIER 
BEST WESTERN PREMIER 
BEST WESTERN PREMIER 
BEST WESTERN SELECT 

3954679
3954674
3839230
3979477
3979476
2826386
2926912
3954681
3954682
3979478
3295327

GIGGLE 4299656 GIGGLE BETTER BASICS 4006394 
DIRECTV 
DIRECTV 
DIRECTV 

2503432
2698197
3085552

DIRECTV PLUS 
DIRECTV PLUS 
DIRECTV PLUS 
DIRECTV PLUS 

2418301
3276821
3330982
3598467

FARR 3965476 FARR BETTER 3973455 
GOLDEN BEAR 0955632 BEAR’S BEST 2286737
KATZ 1786989 KATZ THE BEST 1788403 
BLIMPIE
BLIMPIE

1221085
1256296

BLIMPIE BEST 2011843 
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